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RECOMMENDATIONS 


The  Select  Committee  on  Workmen's  Compensation  recommends: 

(1)  That  the  proposed  legislation  authorizing  the  Division 
of  Workmen's  Compensation  to  regulate  attorney's  fees  in 
workmen's  compensation  cases  be  enacted  by  the 
Forty-fourth  Legislature; 


(2) 


That  the  proposed  legislation  requiring  the  Division  of 
Workmen's  Compensation  to  directly  notify  claimants  of 
any  award  or  settlement  concerning  the  claims  be  enacted 
by  the  Forty-fourth  Legislature; 

(3)  That  the  proposed  legislation  creating  the  office  of 
workmen's  compensation  judge  be  enacted  by  the 
Forty-fourth  Legislature; 

(4)  That  the  proposed  legislation  requiring  the  Division  of 
Workmen's  Compensation  to  utilize  experience  ratings  and 
to  maintain  actuarially  sound  reserves  be  enacted  by  the 
Forty-fourth  Legislature; 

(5)  That  the  proposed  legislation  creating  an  uninsured 
employer's  fund  for  injured  workmen  be  enacted  by  the 
Forty-fourth  Legislature; 

(6)  That  the  proposed  legislation  awarding  attorney  and 
witness  fees  in  certain  cases  be  enacted  by  the 
Forty-fourth  Legislature. 


SENATE  JOINT  RESOLUTION  NO.  7  0 

A  JOINT  RESOLUTION  OF  THE  SENATE  AND  THE  HOUSE  OF  REPRESENTATIVES 
OF  THE  STATE  OF  MONTANA  DIRECTING  THAT  SELECT  COMMITTEES  OF  THE 
SENATE  AND  THE  HOUSE  OF  REPRESENTATIVES  STUDY  ALL  ASPECTS  OF  THE 
WORKMEN'S  COMPENSATION  ACT,  DRAFT  PROPOSED  LEGISLATION  AND  REPORT 
ITS  FINDINGS  AND  RECOMMENDATIONS  TO  THE  FIRST  REGULAR  SESSION  OF 
THE  FORTY-FOURTH  LEGISLATURE. 

WHEREAS,  the  Workmen's  Compensation  Act,  the  Workmen's 
Compensation  Division  and  the  program  administered  thereby  have 
been  the  subject  of  much  proposed  legislation  during  the 
forty-third  legislative  session;  and 

WHEREAS,  the  Workmen's  Compensation  Division  is  currently 
being  audited  by  the  Legislative  Auditor,  and  the  Legislative 
Audit  Committee  has  reported  to  the  legislature  that  the 
Legislative  Auditor's  report  detailing  the  findings  of  the  audit 
is  not  complete  and  that  said  report  will  not  be  published  and 
distributed  until  said  audit  has  been  completed;  and 

WHEREAS,  it  is  essential  that  the  legislature  be  prepared, 
when  the  audit  report  is  published,  to  immediately  begin  working 
on  legislation  dealing  with  the  Workmen's  Compensation  Act  and  the 
Workmen's  Compensation  Division  which  is  deemed  necessary  or 
desiraole  from  the  results  of  the  audit  report. 

NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  AND  THE  HOUSE  OF 
REPRESENTATIVES  OF  THE  STATE  OF  MONTANA: 

That  the  Committee  on  Committees  in  the  Senate  appoint  a 
select  bipartisan  committee  of  four  members  and  the  Speaker  of  the 
House  of  Representatives  appoint  a  select  bipartisan  committee  of 
four  members,  the  two  committees  to  meet  jointly  in  the  interim 
between  the  forty-third  legislative  session  and  the  forty-fourth 
legislative  session,  and  to  receive  and  study  the  Legislative 
Auditor's  report  regarding  the  Workmen's  Compensation  Division  and 
to  hold  public  hearings  for  the  purpose  of  ascertaining  the  need 
for  legislation  dealing  with  the  Montana  Workmen's  Compensation 
Act;  and 

BE  IT  FURTHER  RESOLVED,  that  the  committee  solicit,  receive, 
and  consider  evidence,  suggestions  and  recommendations  from 
individual  employers,  employers'  groups,  individual  employees, 
representatives  of  organized  labor,  representatives  of  the 
insurance  industry,  representatives  of  the  legal  profession,  the 
administrator  of  the  Workmen's  Compensation  Division,  the  Attorney 
General  of  the  state  of  Montana  and  all  other  persons  or 
organizations  interested  in  the  administration  of  the  Workmen's 
Compensation  Act;  and 

BE  IT  FURTHER  RESOLVED,  that  a  copy  of  all  Senate  and  House 
bills  concerning  proposals  for  amending  the  Workmen's  Compensation 
Act  which  were  introduced  in  either  of  the  regular  sessions  of  the 


forty-third  legislature  and  which  were  not  enacted  into  law  be 
referred  by  the  secretary  of  the  Senate  or  the  chief  clerk  of  the 
House  of  Representatives  to  the  chairman  of  the  select  committee 
in  the  house  in  which  it  originated  for  study,  evaluation  and 
recommendations;  and 

BE  IT  FURTHER  RESOLVED,  that  the  respective  seiect 
committees,  acting  as  a  conference  committee,  report  on  proposed 
legislation  together  with  their  findings  and  evaluations,  to  the 
Senate  and  House  of  Representatives  no  later  than  5:00  p.m.  of  the 
fifth  legislative  day  of  the  1975  session  of  the  forty-fourth 
legislature. 


HOUSE  JOINT  RESOLUTION  NO.  51 

A  JOINT  RESOLUTION  OF  THE  SENATE  AND  THE  HOUSE  OF  REPRESENTATIVES 
OF  THE  STATE  OF  MONTANA  REQUESTING  THE  COMMITTEE  ON  PRIORITIES  TO 
ASSIGN  THE  LEGISLATIVE  COUNCIL  TO  CONDUCT  A  STUDY  OF  THE  PREMIUM 
RATE  STRUCTURE,  ESPECIALLY  UNDER  PLAN  TWO  (2)  AND  UNDER  PLAN  THREE 
(3),  OF  THE  WORKMEN'S  COMPENSATION  ACT  AND  TO  HAVE  IT  REPORT  ITS 
FINDINGS  AND  RECOMMENDATIONS  TO  THE  FIRST  REGULAR  SESSION  OF  THE 
FORTY-FOURTH  LEGISLATURE. 

WHEREAS,  there  have  been  questions  raised  by  employers  and 
others  concerning  the  premium  rate  structure,  especially  under 
Plan  Two  (2)  and  under  Plan  Three  (3),  of  the  Workmen's 
Compensation  Act,  and 

WHEREAS,  there  exists  no  available  study  upon  which  to  base 
enlightened  decisions  or  legislation  and, 

WHEREAS,  problems  have  occurred  in  the  area  of  claims 
adjustment. 

NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  AND  THE  HOUSE  OF 
REPRESENTATIVES  OF  THE  STATE  OF  MONTANA: 

That  the  committee  on  priorities  is  hereby  requested  to 
assign  the  Legislative  Council  to  conduct  a  study  of  the  premium 
rate  structure,  especially  under  Plan  Two  (2)  and  under  Plan  Three 
(3),  of  the  Workmen's  Compensation  Act,  and 

BE  IT  FURTHER  RESOLVED,  that  the  actions  and  methods  of 
private  claims  adjusters  be  scrutinized  in  the  study,  and 

BE  IT  FURTHER  RESOLVED,  that  the  Legislative  Council  submit  a 
written  report  of  its  findings  and  recommendations  for 
consideration  by  the  first  regular  session  of  the  Forty-fourth 
Legislature. 


INTRODUCTION 


Senate  Joint  Resolution  No.  70  and  House  Joint  Resolution  No. 
51  mandated  the  creation  of  the  Select  Committee  on  Workmen's 
Compensation.  The  question  always  raised  about  a  committee  like 
this  is  —  why  is  it  necessary?  This  introduction  will  explain 
the  rationale  behind  the  creation  of  the  Select  Committee  on 
Workmen's  Compensation  and  designate  its  purpose. 

The  Division  of  Workmen's  Compensation  of  the  Department  of 
Labor  and  Industry  had  been  the  subject  of  a  great  amount  of 
controversy  and  rumor  during  the  Forty-third  Legislature.  The 
Legislative  Auditor  was  conducting  a  thorough  audit  of  the 
division  and  it  was  common  knowledge  that  criminal  activities  had 
been  uncovered  and  the  Attorney  General  notified.  Not  wishing  to 
act  in  ignorance  the  legislature  refrained  from  enacting  any  laws 
whicn  touched  on  the  subject  of  the  audit  and  awaited  the 
auditor's  report. 

However,  due  to  the  complexity  of  the  audit  and  the 
concomitant  criminal  investigation  the  Legislative  Auditor's 
report  was  not  expected  to  be  completed  by  the  end  of  the 
legislative  session  and  therefore  the  legislators  had  no  facts 
upon  whicn  to  base  any  remedial  legislation.  Rumor  was  rife,  the 
public  was  aroused,  and  the  legislators  were  searching  for  an 
answer  to  their  dilemma.  The  decision  was  made  by  the  House  and 
Senate  Committees  on  Employment  and  Labor  Relations  that  to 
legislate  in  the  dark  would  be  unwise.  Therefore  these  committees 
recommended  SJR  70  and  HJR  51  which  were  overwhelmingly   approved. 

A  brief  reading  of  SJR  70  shows  that  it  clearly  directs  the 
select  committee  to  await  the  Legislative  Auditor's  report  and  to 
draft  legislation  in  light  of  his  recommendation.  It  further 
directs  that  public  hearings  be  held  by  the  committee  in  order 
that  recommendations  from  any  interested  persons  be  heard,  that 
all  bills  relating  to  the  Workmen's  Compensation  Act  not  passed  by 
the  Forty-third  Legislature  be  referred  to  the  committee  for  its 
study,  and  that  the  committee  report  its  findings  along  with  any 
proposed  legislation  to  the  Forty-fourth  Legislature.  HJR  51 
directs  the  committee  to  conduct  a  study  of  the  premium  rate 
structure  under  Plans  Two  and  Three  of  the  Workmen's  Compensation 
Act  and  to  scrutinize  the  methods  of  claims  adjusters  in  the 
workmen's  compensation  field. 

The  Select  Committee  on  Workmen's  Compensation  was  created 
and  its  members  appointed  shortly  after  the  adjournment  of  the 
Forty-third  Legislature.  The  Legislative  Auditor's  report  was 
released  on  June  24,  197  4.  It  is  a  lengthy  report  and  should  be 
read  to  insure  a  full  understanding  of  the  committee's 
deliberations  and  recommendations. 
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COMMITTEE  DELIBERATIONS 

The  members  of  the  Select  Committee  on  Workmen's  Compensation 
attended  the  June  24,  197  4,  meeting  of  the  Legislative  Au 
Committee.  At  this  meeting  the  Legislative  Auditor's  report  on 
the  Division  of  Workmen's  Compensation  was  released  and  then 
explained  and  discussed  by  committee  members,  the  Legislative 
Auditor's  staff,  and  representatives  of  the  Division  of  Workmen's 
Compensation. 

The  initial  meeting  of  the  Select  Committee  on  Workmen's 
Compensation  was  held  the  next  day.  As  a  result  of  the 
Legislative  Auditor's  report  as  well  as  the  discussion  the 
previous  day,  the  following  questions  and  subjects  were  assigned 
to  the  staff  for  research: 

(1)  The  feasibility  of  using  the  legal  staff  of  the  Division 
of  Workmen's  Compensation  rather  than  the  county 
attorney  to  ensure  compliance  by  employers  with  the 
Workmen's  Compensation  Act. 

(2)  (a)   Determine   the  number   of   states   which   have 

self-insurance  or  private  carrier  plans  only. 

(b)  Research  the  possibility  of  removing  the  insurance 
function  from  the  division  and  placing  it  with  the 
Department  of  Labor  and  Industry. 

(c)  Determine  whether  states  which  have  no  state  plan 
nave  assigned  risk  programs. 

(d)  Research  the  feasibility  of  the  state  getting  out 
of  the  insurance  business  and  regulating  only  the 
private  carriers. 

(3)  Determine  whether  other  states  utilize  a  three-member 
board  or  a  single  administrator  to  administer  their 
Workmen's  Compensation  Acts. 

(4)  Research  the  lump-sum  payment  procedure  and  the  abuses 
that  have  occurred. 

(5)  Research  the  methods  of  regulating  attorney  fees  in 
workmen's  compensation  cases. 

(6)  Compare  the  NCCI's  rate  structure  with  Plan  Ill's. 

(7)  Find  out  why  vacation  pay  is  included  in  the  employer's 
premium. 

(3)  Research  the  reporting  schedules  for  physicians, 
employers,  and  injured  workers. 
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(9)  Determine  whether  other  states  are  utilizing  a  short 
form  report  for  minor  injuries. 

(10)  Research  the  feasibility  of  the  employer  directly  paying 
the  injured  workers  for  minor  injuries. 

(11)  Compare  the  rates  for  various  classes  of  industry 
between  Montana  and  other  states . 

(12)  Determine  whether  an  uninsured  employer's  fund  should  be 
created. 

(13)  Determine  whether  the  state  fund  should  utilize  an 
experience  rating  system  and  volume  discounts. 

(14)  Determine  what  amount  of  the  employer's  premium  is  used 
for  defense  costs  and  study  the  possibility  of 
regulating  claims  adjusters  in  the  workmen's 
compensation  field. 

(15)  Researcn  the  rationale  for  the  2%  discount  of  lump-sum 
awards . 

(16)  Research  the  efficiency  of  the  Division  of  Workmen's 
Compensation  and  its  rate-making  procedures. 

(17)  Obtain  a  copy  of  the  settlement  between  the  Division  of 
Workmen's  Compensation  and  the  Lee  Newspapers  and 
research  the  constitutional  provisions  on  right-to-know 
and  right-to-privacy. 

(18)  Research  the  area  of  appellate  and  administrative  review 
of  workmen's  compensation  cases. 

In  addition  the  committee  requested  copies  of  all  bills 
relating  to  workmen's  compensation  which  did  not  pass  during  the 
last  legislature. 

The  staff  sent  the  members  of  the  Select  Committee  on 
Workmen's  Compensation  the  requested  research  and  the  next  meeting 
was  called  to  order  August  2,  1974.  At  that  meeting 
representatives  from  the  insurance  industry,  labor,  self -insurers, 
and  the  general  public  testified  about  various  matters.  The 
committee  then  assigned  various  committee  members  to  work  with  the 
staff  in  preparing  recommendations  in  the  following  areas: 

(1)  method  of  fixing  compensation  —  whether  by  a 
commission,  administrator,  review  board,  appeal  board, 
or  administrative  judge  (Graham,  McKittrick) ; 

(2)  rate  setting  regulation  (Lowe,  McKittrick) ; 

(3)  attorney  fee  regulation  (Bell) ; 
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(4)   abolition  of  Plan  III  (Himsl)  ; 

(J)   the  problem  of  uninsured  employers  (Baeth) . 

During  the  last  two  meetings  of  the  Select  Committee  on 
Workmen's  Compensation  the  recommendations  of  the  committee  were 
finalized  and  the  proposed  legislation  worked  into  form.  These 
meetings  and  the  discussion  during  them  are  discussed  in 
conjunction  with  the  committee's  proposed  legislation. 


EXPLANATORY  COMMENTS  ON  PROPOSED  LEGISLATION 


Notification  of  Claimant  of  Award  or  Settlement 

LC  0061  (Appendix  A)  is  the  select  Committee's  reaction  to 
published  reports  that  some  attorneys  were  obtaining  settlements 
or  awards  for  injured  workers  and  then  failing  to  remit  the  money 
to  the  worker.  The  committee  felt  that  it  should  be  the  duty  of 
the  Division  of  Workmen's  Compensation  to  directly  notify  the 
claimant  of  any  award  or  settlement. 

Filing  of  Attorney  Fee  Arrangements 

The  National  Commission  on  State  Workmen's  Compensation  Laws 
recommends  that  "attorney  fees  for  all  parties  be  reported  for 
each  case,  and  the  fees  be  regulated  under  the  rule  making 
authority  of  the  workmen's  compensation  administration."  The 
Legislative  Auditor's  report  on  the  Division  of  Workmen's 
Compensation  recommends  on  page  129  that  the  division: 

(1)  establish  a  fee  schedule   governing   the   attorney   fees 

allowable   in   conjunction  with  workmen's  compensation 
cases; 

(2)  establish  and  periodically  modify  the  fee  schedule  in 
accordance  with  the  procedures  of  the  Montana 
Administrative  Procedure  Act; 

(3)  establish  procedures  whereby  the  amount  of  attorney  fees 
paid  are  reported  and  documented  in  each  workmen's 
compensation  case. 

The  Select  Committee  on  Workmen's  Compensation,  fully  aware 
that  a  great  majority  of  the  states  regulate  attorney  fees  in 
workmen's  compensation  cases,  chose  to  introduce  such  legislation 
in  the  state  of  Montana.  It  generally  concurred  with  both  the 
Legislative  Auditor  and  the  National  Commission  on  State  Workmen's 
Compensation   Laws   and   recommends   LC   0059   to  the  Forty-fourth 
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Legislature.   LC  0059  (Appendix  B)  provides: 

(1)  fee  arrangements  between  claimant's  attorneys  and  their 
clients  must  be  filed  with  the  division; 

(2)  the  administrator  of  the  division  is  empowered  to 
regulate  attorney's  fees  in  any  workmen's  compensation 
case; 

(3)  a  penalty  of  forfeiture  of  any  fee  by  an  attorney 
violating  this  section. 

The  committee  did  not  feel  that  a  set  fee  schedule  with 
minimum  or  maximum  fees  was  feasible  in  workmen's  compensation 
cases  since  each  case  is  unique.  Rather,  it  felt  that  wide 
discretion  must  be  left  with  an  expert  in  the  field  —  the 
administrator  of  the  division. 

LC  0059  is  generically  the  same  bill  as  HB  881  which  was 
introduced  during  the  Forty-third  Legislature  and  which  was  not 
acted  on  by  it.  There  was,  however,  a  public  hearing  on  it  before 
the  combined  House  and  Senate  Committees  on  Labor  and  Employment 
Relations  and  representatives  from  the  Montana  Bar  Association  and 
the  Division  of  Workmen's  Compensation  testified  in  favor  of  it. 
The  select  committee  believes  that  LC  0059  will  alleviate  many  of 
the  problems  and  pressures  presently  encountered  with  attorneys 
and  their  fees  in  workmen's  compensation  cases. 

Workmen's  Compensation  Judge 

LC  0058  (Appendix  C)  which  creates  the  office  of  workmen's 
compensation  judge,  will  eradicate  the  present  conflict  of 
interest  inherent  in  the  administration  of  Plan  III.  Presently, 
the  administrator  of  the  Division  of  Workmen's  Compensation  has 
dual  roles.  He  is  the  administrator  of  the  state  agency 
responsible  for  the  administration  and  enforcement  of  the  state 
workmen's  compensation  laws  and  he  is  also  the  administrator  of 
the  state  insurance  program.  The  inherent  conflict  occurs  since 
one  person  is  responsible  for  reviewing  and  adjudicating  worker's 
claims;  and  also  for  regulating  the  insurers  (including  the  state 
fund)  and  operating  the  state  insurance  program,  which  pay  those 
claims . 

Tne  legislative  Auditor  reported  on  the  conflict  at  some 
length  and  recommended  that  the  state  insurance  fund  be  separated 
from  tue  division  and  be  established  as  a  separate  entity  within 
the  Department  of  Labor  and  Industry.  The  select  committee 
disagreed,  however,  and  decided  to  remove  the  adjudicative 
function  totally  from  the  Division  of  Workmen's  Compensation  and 
place  it  in  a  workmen's  compensation  judge. 

The  following  is  an  analysis  of  LC  0058  entitled  "An  Act 
Creating  the  Office  of  Workmen's  Compensation  Judge;  Providing  for 
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its  Administration  and  Jurisdiction..."  with  explanatory  comments: 

Section  1  of  LC  0058  creates  the  office  of  workmen's 
compensation  judge,  provides  for  its  allocation,  and  specif ioc  the 
manner  of  choosing  the  judge  and  the  qualifications  necessary  for 
the  job.  The  committee  felt  that  since  this  office  is  to  be 
judicial  in  nature,  the  person  holding  it  should  not  only  have  all 
the  qualifications  necessary  for  a  district  court  judge,  but 
should  also  be  chosen  in  a  similar  manner.  In  addition  the 
committee  hopes  that  such  qualifications  and  selection  process 
will  attract  a  first-rate  person  with  expertise  in  the  workmen's 
compensation  field. 

Section  2  of  LC  0058  grants  the  workmen's  compensation  judge 
the  power  to  hear  all  contested  cases  under  the  Workmen's 
Compensation  Act.  No  longer  will  the  administrator  of  the 
division  be  the  final  arbiter  of  workmen's  compensation  cases. 

Section  3  is  a  disqualification  section  modeled  on  the 
disqualification  section  of  the  Montana  Administrative  Procedure 
Act.  The  select  committee  was  presented  with  two  alternative 
disqualification  sections  at  its  final  meeting.  Alternative  No.  2 
was  modeled  on  the  disqualification  procedure  in  District  Court, 
i.e.,  disqualification  by  right.  There  was  substantial  discussion 
on  this  alternative,  but  eventually  the  committee  members  decided 
that  a  disqualification  by  right  section  would  defeat  the  purpose 
of  having  a  workmen's  compensation  judge  with  special  expertise. 
Rather,  the  members  felt  that  no  great  harm  was  done  by  leaving  it 
up  to  the  judge's  discretion  whether  to  disqualify  himself.  By 
having  the  affidavit  become  a  part  of  the  record  the  committee 
members  felt  all  parties  would  be  protected. 

Section  6  places  all  hearings  before  the  workmen's 
compensation  judge  under  the  Montana  Administrative  Procedure  Act 
and  provides  for  direct  appeals  of  his  decisions  to  the  Montana 
Supreme  Court.  The  select  committee  decided  in  favor  of  direct 
appeal  to  the  supreme  court  for  several  reasons.  First,  the 
members  sought  to  nave  an  injured  worker's  claim  adjudicated  as 
expeditiously  as  possible  and  they  felt  this  would  help  speed  up 
final  adjudications.  Second,  since  the  workmen's  compensation 
judge  would  not  only  have  all  the  qualifications  of  a  district 
court  judge  but  also  be  an  expert  in  his  field,  the  committee 
members  felt  that  an  appeal  to  the  district  court  would  not  only 
be  merely  a  lateral  movement  but  that  it  would  also  cause 
unnecessary  expense  and  delay.  Third,  since  the  judge  will  be  an 
expert  in  the  field  of  workmen's  compensation,  the  committee 
members  felt  that  there  would  not  be  a  great  volume  of  cases 
appealed. 

Section  7  removes  the  administrator  of  the  division's 
adjudicatory  functions.  All  contested  cases  will  now  be  heard 
before  the  workmen's  compensation  judge. 
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Rate -making  Processes 

The  Legislative  Auditor  on  page  36  of  his  report  recommends 
that  the  division: 

(1)  Establish  rate-making  processes  which: 

(a)  respond  more  promptly  to  industry  loss  experience, 

(b)  incorporate  experience  rating  procedures,  and 

(c)  provide  for  volume  discounts. 

LC  006  6  (Appendix  D)  is  the  select  committee's  implementation 
of  the  Legislative  Auditor's  recommendation  which  the  committee 
wholeheartedly  endorsed. 

Uninsured  Employers 

The  Legislative  Auditor's  report  recognized  the  need  for  a 
plan  that  would  protect  employees  who  worked  for  employers  that 
were  not  properly  insured  under  the  Workmen's  Compensation  Act. 
At  the  present  time,  an  employee  who  is  injured  on  the  job  while 
working  for  an  uninsured  employer  is  not  entitled  to  workmen's 
compensation  benefits.  The  injured  employee's  only  remedy  is  to 
look  to  his  uninsured  employer  for  payment  of  the  medical  expenses 
and  compensation  payments  while  the  employee  cannot  work.  The 
remedy  is  very  inadequate  in  that  the  employee  must  go  to  court 
and  prove  that  the  employer  was  negligent.  The  employee  would 
then,  no  doubt,  lose  his  job.  Also,  any  judgment  taken  against 
the  uninsured  employer  may  not  compensate  for  damages  suffered  by 
the  employee. 

The  select  committee  placed  as  one  of  its  priorities  the 
drafting  of  a  proposed  bill  creating  a  system  whereby  employees  of 
uninsured  employers  would  be  protected  by  workmen's  compensation 
insurance.  The  Administrator  of  the  Division  of  Workmen's 
Compensation  volunteered  the  services  of  the  Governor's  Workmen's 
Compensation  Advisory  Council  to  work  on  proposed  legislation  for 
the  committee's  consideration.  The  Advisory  Council  prepared  a 
proposed  bill  for  the  committee's  consideration  and  approval.  LC 
0103  (Appendix  E)  is  a  culmination  of  the  efforts  of  the  Select 
Committee  on  Workmen's  Compensation  and  the  Governor's  Advisory 
Council. 

LC  0103  would  create  an  uninsured  employers  fund.  This  fund 
would  pay  to  injured  employees  of  uninsured  employers  the  benefits 
an  injured  employee  receives  who  is  covered  by  workmen's 
compensation  insurance.  The  fund  would  be  funded  by  assessing 
penalties  against  the  uninsured  employer.  Also,  the  uninsured 
employer  would  oe  required  to  reimburse  the  fund  for  all 
compensation  and  medical  benefits  paid  to  his  injured  employee. 
The  intent  behind  the  drafting  of  the   funding   provision  was   to 
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attempt  to  have  the  fund  be  self-supporting.  However,  in  order  to 
assure  that  the  fund  had  an  adequate  amount  of  money  to  pay  the 
proper  compensation  payments,  a  general  fund  appropriation  would 
also  be  utilized.  This  appropriation  would  only  be  used  iC  an 
adequate  amount  of  money  could  not  be  received  from  uninsured 
employers. 

The  bill  would  repeal  various  sections  of  the  Workmen's 
Compensation  Act  setting  forth  remedies  against  uninsured 
employers.  These  sections  include  92-201,  92-203,  92-205  and 
92-207.1,  R.C.M.  1947,  that  relate  to  common  law  actions  and 
misdemeanor  charges  against  uninsured  employers.  These  provisions 
would  no  longer  be  required  in  that  all  employees  would  be 
protected  by  workmen's  compensation  insurance  whether  their 
employer  was  insured  or  not.  The  uninsured  employers  fund  would 
assume  the  exclusive  remedy  against  uninsured  employers  through  a 
penalty  and  reimbursement  system.  Thus,  the  fund  would  have 
access  to  the  assets  of  uninsured  employers  so  that  the  fund  would 
be  assured  of  an  adequate  sum  of  money  in  order  to  pay 
compensation  benefits. 

The  bill  was  drafted  in  such  a  way  as  to  clarify  the 
requirement  that  employers  carry  workmen's  compensation  insurance. 
Section  92-202.1,  R.C.M.  1947,  would  set  forth  the  coverage 
requirements  and  the  exemptions  from  coverage  and  would  replace 
Sections  92-208,  92-209,  and  92-210,  R.C.M.  1947. 

Section  92-204.1,  R.C.M.  1947,  was  split  into  two  sections. 
As  the  section  is  now  drafted,  it  is  lengthy  and  confusing.  The 
subrogation  provisions  under  the  section  were  placed  in  a  new 
section  numbered  92-204.2.  The  definition  of  insurer  in  Section 
92-435,  R.C.M.  1947,  was  extended  to  include  a  self-insured 
employer  who  comes  under  Plan  One  of  the  Workmen's  Compensation 
Act  and  the  newly  created  uninsured  employers  fund. 

Awarding  Attorney  and  Witness  Fees  in  Certain  Cases 

LC  0060  (Appendix  F)  which  provides  that  attorney  fees  may  be 
awarded  to  claimants  in  certain  cases  was  approved  by  the  Select 
Committee  by  a  5-3  vote.  This  bill  was  drafted  only  with 
considerable  difficulty  and  differing  opinions  on  the  part  of  the 
committee  members.  Three  committee  members  felt  that  it  tampered 
too  greatly  with  the  legal  tradition  that  each  party  to  an  action 
is  responsible  for  paying  his  own  legal  fees.  The  opponents  did 
agree  with  the  underlying  purpose  of  LC  0060;  i.e.,  to  pressure 
employers  and  carriers  into  negotiating  in  good  faith  with  injured 
workers . 

On  the  other  hand,  proponents  of  LC  0060  argued  that  this  law 
will  ensure  that  a  claimant  will  receive  in  its  entirety  an  award 
to  which  he  is  entitled  by  statute  —  a  statute  which  requires 
that  he  give  up  his  common-law  right  to  sue  his  employer  for  all 
injuries   covered  by   its   provisions.   The  majority  further  felt 
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that  the  presence  of  a  law  like  this  would  cause  employers  and 
carriers  to  settle  claims  equitably  and  eliminate  the  need  for 
attorneys  in  the  great  majority  of  workmen's  compensation  cases. 
Certainly  LC  0060  will  engender  much  discussion  during  the 
Forty-fourth  Legislature. 
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44th  Legislature  LC  0061 

APPENDIX  A 


1  BILL  NO. 

2  INTRODUCED  BY  


3 

4  A  BILL  FOR   AN   ACT   ENTITLED:    "AN   ACT   AMENDING   SECTION 

5  92-715,   R.C.M.   1947,  TO  PROVIDE  FOR  DIRECT  NOTICE  OF  AWARD 

6  TO  CLAIMANTS  IN  WORKMEN'S  COMPENSATION  CASES." 
7 

8  BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

9  Section  1.   Section  92-715,  R.C.M.  1947,  is  amended   to 

10  read  as  follows: 

11  "92-715.    Biweekly  payments  converted  into  a  lump  sum. 

12  The  biweekly  payments   provided   for   in   this   act  may  be 

13  converted,   in  whole  or   in  part,  into  a  lump-sum  payment, 

14  which  lump-sum  payment  shall  not  exceed  the  estimated  value 

15  of  the  present  worth  of  the  deferred  payments  capitalized  at 

16  the   rate  of  two  per  centum  (2%)  per  annum.   Such  conversion 

17  can  only  be  made  upon  the  written  application  of  the  injured 

18  workman,  his  beneficiary,  or  major  or  minor   dependents,   as 

19  the   case  may  be,   and  shall  rest  in  the  discretion  of  the 

20  board  division,  both  as   to   the  amount  of   such  lump-sum 

21  payment  and  the  advisability  of  such  conversion.   The  board 

22  division  is  hereby  vested  with  full  power,  authority,  and 
2  3  jurisdiction  to  compromise  claims  and  to  approve  compromises 
24  of  claims  under  this  act;  and  all  settlements  and 
2  5  compromises  of  compensation  provided  in  this   act  shai4 — be 
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1  absoiateiy — naii — and   are   void  without  the  approval  of  the 

2  board  division.   Any  approval  of  the  board  division  must  be 

3  in  writing  and  set  forth  specifically  the  reasons  for  such 

4  lump-sum  or  compromise  payment.   The  division  shall  directly 

5  notify  every  claimant  of  any  division  order   approving   a 

6  claimant's  settlement  or  compromise  of  a  claim." 

-End- 
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44th  Legislature  LC  0059 

APPENDIX  B 


1  BILL  NO. 

2  INTRODUCED  BY 


3 

4  A   BILL   FOR   AN   ACT   ENTITLED:    "AN   ACT   PROVIDING    FOR 

5  DISCLOSURE   TO   THE   DIVISION   OF   WORKMEN'S  COMPENSATION  OF 

6  ATTORNEY  FEE  ARRANGEMENTS,  AND  REGULATING  ATTORNEY   FEES   IN 

7  WORKMEN'S  COMPENSATION  CASES." 
8 

9  BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

10  Section  1.   Attorney's   fees.    (1)    When  an  attorney 

11  represents  or  acts  on  behalf  of  a  claimant  on  any  workmen's 

12  compensation   claim,   the  attorney   shall   submit   to   the 

13  division  an  affidavit  stating  specifically  the  terms  of   the 

14  fee  arrangement  between  the  attorney  and  the  claimant. 

15  (2)   The  administrator  of  the  division  may  regulate  the 

16  amount  of   the  attorney's  fee  in  any  workmen's  compensation 

17  case.    In  regulating  the   amount   of   the   fee,   the 

18  administrator   shall   consider   the   time  the   attorney  was 

19  required  to  spend  on  the  case,  the  complexity  of   the   case, 

20  and  any  other  relevant  matter  the  administrator  may  consider 

21  appropriate. 

22  (3)    If  an  attorney  violates   a  provision  of  this 

23  section,  a  rule  under   this   section,   or   an  order   fixing 

24  attorney  fees  under  this  section,  he  shall  forfeit  the  right 

25  to  any   fee  which  he  may  have  collected  or  been  entitled  to 
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collect. 

-End- 
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44th  Legislature  LC  0058 

APPENDIX  C 


1  BILL  NO. 

2  INTRODUCED  BY        


3 

4  A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  CREATING  THE  OFFICE   OF 

5  WORKMEN'S     COMPENSATION     JUDGE;     PROVIDING    FOR    ITS 

6  ADMINISTRATION   AND   JURISDICTION;   AND   REPEALING   SECTIONS 

7  92-812,   92-813,   92-815   THROUGH   92-817,   92-819,   92-821, 

8  92-822,  92-823,  92-824,   92-824.1,   92-825,   92-827   THROUGH 

9  92-836,   92-1347,  92-1350,  92-1351,  92-1353  THROUGH  92-1355, 
10  92-1357,  92-1359  THROUGH  92-1365." 

11 

12  BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

13  Section  1.   There  is  a  new  R.C.M.   section  numbered 

14  82A-1016  that  reads  as  follows: 

15  82A-1016.   Creation  of  office  of  workmen's  compensation 

16  judge — allocation.   (1)    There   is  created   the  office  of 

17  workmen's  compensation  judge.   The  office   is  allocated  to 

18  the  department  of   labor   and   industry  for  administrative 

19  purposes  only  as  prescribed  in  section  82A-108,  R.C.M.  1947. 

20  (2)   The   governor   shall   appoint   the   workmen's 

21  compensation   judge   for  a  term  of  six  (6)  years  in  the  same 

22  manner  provided  by  section   93-705   through   93-717,   R.C.M. 

23  1947,   for   the  appointment  of   supreme  or  district  court 

24  judges.   A  vacancy  shall  be  filled  in  the  same  manner  as  the 

25  original  appointment. 
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1  (3)   To  be  eligible  for  workmen's  compensation  judge,  a 

2  person  must: 

3  (a)   have  the  qualifications   necessary   for   district 

4  court   judges  found  in  Article  VII,  Section  9  of  the  Montana 

5  Constitution; 

6  (b)   devote   full   time   to   his   duties   as  workmen's 

7  compensation  judge  and  not  engage  in  the  private  practice  of 

8  law. 

9  (4)   The  workmen's   compensation   judge  is  entitled  to 

10  the  same  salary  as  that  of  a  district  judge. 

11  Section  2.   Powers  of  the  workmen's  compensation  judge. 

12  (1)   A  claimant,  compensation  plan  one  employer,  or   insurer 

13  who  has   a  dispute  concerning  any  benefits  under  Title  92, 

14  R.C.M.  1947,  may  petition  the  workmen's   compensation   judge 

15  provided   for   in   section   82A-1016.    The   judge,   after  a 

16  hearing,  shall  make  a  final   determination  of   the  dispute 

17  and,   in  accordance  with  the  law  on  benefits  as  set  forth  in 

18  title  92,  fix  and  determine  any  benefits   to   be   paid,   and 

19  specify  the  manner  of  payment. 

20  (2)   The   judge  may  grant  nominal  disability  awards  in 

21  cases  where  it  is  found  that  an  accident  has  occurred  in  the 

22  course  and   scope  of   employment,   but   no   disability   has 

23  resulted  therefrom. 

24  (3)   The   judge  has  continuing  jurisdiction  of  cases  he 

25  has  heard,  and  may,   upon   the   application  of   any   party, 
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1  review,   diminish,  or  increase  in  accordance  with  the  law  on 

2  benefits  as  set  forth  in  Title   92,   any  benefits   awarded, 

3  upon   the  grounds   that   the  disability  of  the  person  has 

4  changed. 

5  Section  3.   Disqualification  of  workmen's   compensation 

6  judge.   The  workmen's  compensation   judge  may  at  any  time 

7  disqualify  himself.   On  the  filing  in  good  faith  of  a  timely 

8  and   sufficient  affidavit  of   personal   bias   or   other 

9  disqualification  of   the  workmen's  compensation  judge,  the 

10  affidavit  becomes  a  part  of  the  record  and  the  decision   in 

11  the   case.    The  affidavit  may  be  made  by  any  party  to  an 

12  action,  motion,  or  proceeding  and   shall  be   filed  at   the 

13  office  of  the  workmen's  compensation  judge  at  least  fifteen 

14  (15)  days  before  the  date  set  for  any  action,   motion,   or 

15  proceeding  (provided  the  party  has  had  notice  of  the  hearing 

16  of   such  action,   motion,   or  proceeding  for  a  period  of  at 

17  least  fifteen  (15)  days  and  in  case  he  has   not  had  notice 

18  for   such   length  of   time   he   shall   file   the  affidavit 

19  immediately  upon   receiving  notice).    If   the   workmen's 

20  compensation   judge  disqualifies   himself   in  any  case  the 

21  Chief  Justice  of  the  Montana  Supreme  Court  shall   appoint  a 

22  district  court  judge  to  hear  the  case. 

23  Section  4.   Location  of  office.   The  principal  office 

24  of  the  workmen's  compensation  judge  shall  be  in  the  city  of 

25  Helena. 
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1  Section  5.   Operating    expenses.     The    workmen's 

2  compensation  judge  may   employ   such   employees   as  may  be 

3  required   to   carry  out  his  duties   under   this  act.   All 

4  expenditures  of  the  workmen's  compensation  judge,   including 

5  but  not   limited   to   salaries,   traveling  expenses,  office 

6  rent,  office  equipment  and  supplies,  shall  be   paid   out  of 

7  the  workmen's  compensation  administration  fund. 

8  Section  6.   Administrative   Procedure  Act.    (1)    All 

9  proceedings  and  hearings  before  the  workmen's   compensation 

10  judge  shall  be  in  accordance  with  the  appropriate  provisions 

11  of  the  Montana  Administrative  Procedure  act. 

12  (2)   Notwithstanding   section   82-421b,  R.C.M.  1947,  an 

13  appeal  from  a  final  decision  of  the  workmen's   compensation 

14  judge   shall   be   filed  directly  with  the  supreme  court  of 

15  Montana  in  the  manner  provided  by  law  for  appeals   from  the 

16  district  court  in  civil  cases. 

17  Section  7.   Sections   92-812,   92-813,   92-815   through 

18  92-817,  92-819,  92-821,  92-822,   92-823,   92-824,   92-824.1, 

19  92-825,   92-827   through   92-836,  92-1347,  92-1350,  92-1351, 

20  92-1353  through  92-1355,  92-1357,  92-1359   through   92-1365, 

21  R.C.M.  1947,  are  repealed. 

-End- 
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44th  Legislature  LC  0066 

APPENDIX  D 


1  BILL  NO. 

2  INTRODUCED  BY 


3 

4  A  BILL  FOR   AN   ACT   ENTITLED:    "AN   ACT   AMENDING   SECTION 

5  92-1105,   R.C.M.  1947,  TO  REQUIRE  COMPENSATION  PLAN  NO.  3  TO 

6  ACTUARIALLY  DETERMINE  RATES  FOR  EACH  TYPE  OF  EMPLOYMENT   AND 

7  TO   RETAIN   ACTUARIALLY   SOUND   RESERVES   AND   TO  UTILIZE  AN 

8  EXPERIENCE  RATING  SYSTEM  FOR  EMPLOYERS  ENROLLED  UNDER  IT." 
9 

10  BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

11  Section  1.   Section  92-1105,  R.C.M.  1947,  is  amended  to 

12  read  as  follows: 

13  "92-1105.   Intent  and  purpose  of  plan  No.   3.  It  is  the 

14  intent  and  purpose  of  compensation  plan  No.    3   that  each 

15  industry,   trade,   occupation  or  employment  coming  under  the 

16  provisions  of  said  plan  shall  be  liable  to  pay  for   injuries 

17  happening   to   its   employees  coming  under  the  provisions  of 

18  the  Workmen's  Compensation  Act. 

19  All  premiums,   penalties,   recoveries  by  subrogation, 

20  interest  earned  upon  money  belonging   to   the   fund,  and 

21  securities  acquired  by  or  through  use  of  money  shall  be 
2  2  deposited  in  the  industrial  insurance  account  in  the  agency 
2  3  fund . 

24         The  industrial  insurance  program  shall  be  neither  more 

2  5  nor   less  than  self-supporting.   Employments  affected  by  the 
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1  provisions  hereof  shall  be  divided  by  the  beard  division   as 

2  a  member  of  a  rating  organization  into  classes,  whose  rates 

3  may  be  readjusted  at  such  times  as  the  beard  division  as   a 

4  member   of   such   rating   organization  may   actuarially 

5  determine.   Separate  accounts  shall  be  kept  of   the   amounts 

6  collected   and   expended   in   each  class   for   actuarially 

7  determining  rates  but   for  payment  of  compensation   and 

8  dividends   the  industrial  insurance  account  shall  be  one  and 

9  indivisable.   The  beard  division  as  a  member  of  such  rating 

10  organization   shall  determine   the  hazards  of  the  different 

11  classes  of  occupations  or  industries  and   fix   the   premiums 

12  therefor  at  the  lowest  rate  consistent  with  maintenance  of  a 

13  seivenfe   an  actuarially  sound  industrial  insurance  fund,  and 

14  the  creation  of  actuarially  sound   surplus  and  reserves   and 

15  for   such  purpose  may  adopt  a  system  of  schedule  rating  in 

16  such  a  manner  as  to  take  account  of  the  peculiar   hazard  of 

17  each   risk,    and   shall   take — advantage — of  utilize   the 

18  experience  and  information  afforded  to  it   as   a  member  of 

19  such  rating  organization. 

20  In  addition  compensation  plan  number  3  shall  use  an 

21  experience  rating  system  for  employers  enrolled  under   it. 

22  This   system   shall  reward   employers  with  a   better  than 

23  average  safety  record,  penalize  employers  with  a  worse   than 

24  average   safety  record,   and   provide   for   payroll   volume 

25  discount. 
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1  The  board  division  in  fixing  rates   shall   provide   for 

2  the   expenses  of  administering   the   industrial   insurance 

3  account  allowed  by  law,   the  disbursements  on  account  of 

4  injuries   and  deaths  of  employees  in  each  class,  an  adequate 

5  actuarially  sound  catastrophe   reserve,   reserves   adequate 

6  acturially  determined   to  meet  anticipated  and  unexpected 

7  losses,  and  such  other  reserves   and   surplus   as  may  be 

8  determined  by  the  beasrd  division  as  a  member  of  such  rating 

9  organization.   The  amounts  of  such  reserves  and  surplus 

10  shall  be  as  determined  from  time  to  time  by  the  division  to 

11  be  adequate  but  not  excessive  for  the  purposes  intended." 

-End- 
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44th  Legislature  LC  0103 

APPENDIX  E 


1  BILL  NO. 

2  INTRODUCED  BY 


3 

4  A  BILL  FOR  AN   ACT   ENTITLED:    "AN   ACT   AMENDING   SECTIONS 

5  92-202.1,    92-204.1,    92-435,   AND   92-614,   R.C.M.   1947; 

6  CREATING  AN  UNINSURED  EMPLOYER'S  FUND  TO  GRANT  ALL  EMPLOYEES 

7  IN  THIS  STATE  WORKMEN'S  COMPENSATION  BENEFITS  EVEN  IF   THEIR 

8  EMPLOYERS  ARE  NOT  PROPERLY  INSURED;  PROVIDING  FOR  FUNDING  OF 

9  THE   FUND;   GIVING   THE   DIVISION   OF  WORKMEN'S  COMPENSATION 

10  AUTHORITY   TO   GRANT,   BY   RULE,   EXEMPTIONS   FOR   CORPORATE 

11  OFFICERS;    REDEFINING    THE    DEFINITION   OF   INSURER;   AND 

12  REPEALING  SECTIONS  92-201,  92-203,  92-205,  92-207.1,  92-208, 

13  92-209,   92-210,   92-211,   92-1102,   92-1116,   AND   92-1117, 

14  R.C.M.  1947." 
15 

16  BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

17  Section  1.   Section   92-202.1,   R.C.M.  1947,  is  amended 

18  to  read  as  follows: 

19  "92-202.1.   Employments   covered    and    employments 

20  exempted   from  coverage.  ¥h±a-aete-ahaii-n©te-appiy-te©-any-©£ 

21  the — foiiowiag — empioymentea — anieaa — the empioye* eieefea 

22  eeveirage anae* fehia — aefe-r   (1)   Except  as   provided   in 

23  subsection  (2)  of  this  section,  the  workmen's  compensation 

24  act  applies  to  all  employers  as  defined  in  section  92-410.1 

25  and  to  all  employees  as  defined   in   section   92-411.    Such 
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1  employers  who  have   any   employee   in   service   under  any 

2  appointment  or  contract  of  hire,  expressed  or  implied,   oral 

3  or  written,   shall   elect   to  be  bound  by  the  provisions  of 

4  compensation  plan  no.  1,  2,   or   3,    Every   employee  whose 

5  employer   is  bound  by  this  act  shall  become  subject  to  and 

6  bound  by  that  compensation  plan  that  has  been  elected  by  the 

7  employer. 

8  (2)   This  act  does  not  apply  to  any  of   the   following 

9  employments   unless   the  employer  elects  coverage  under  this 

10  act: 

11  -fi>  (a)  Household  employment. 

12  42}    (b)  Casual  employment. 

13  4$}    (c)  Employment  of  members  of  an   employer's   family 

14  dwelling  in  his  household. 

15  44}    (d)   Employment  of   sole  proprietors  or  working 

16  members  of  a  partnership. 

17  4$}    (e)  Employment  for  which  a  rule  of   liability   for 

18  injury,  occupational  disease,  or  death  is  provided  under  the 

19  laws  of  the  United  States. 

20  4$}    (f )   Any  person   performing  services  in  return  for 

21  aid  or  sustenance  only. 

22  (g)   Officers  of   private  corporations  who  have,   by 
2  3  rules   adopted  by  the  division,  been  designated  exempt  under 

24  the  workmen's  compensation  act." 

25  Section  2.   Section  92-204.1,  R.C.M.  1947,   is   amended 
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1  to  road  as  follows: 

2  "92-204.1.   Election  of  employer  and  employee   to  come 

3  under   act — action  against  third  party  causing  injury — eight 

4  tee-aabregateion.  Where-boteh-tehe-empioyer — and — employee — have 

5  eieefeed — feo-eome  For  all  employments  covered  under  this  act, 

6  the  provisions  of  this  act  ahail-be  are  exclusive7z_-and-aaeh 

7  eleeteion-ahaii-be-held-feo-be-a-aarrender — by — aneh — employes? 

8  and — the — aervante37 — and-empioyeea-or'-atteh-employer-and-aaeh 

9  emp4©yee7-aa-am©ng-fehemaelvea7-©*'-teheij?-righiJ-fe© — any — ©their 

10  mefehear — £©rm — ©r — kind — ©a" — e©mpenaafei©n7 — ©r-deteerminafeion 

11  thereof — ©i? — fee — any — other — eompenaafeionr ©r kind ©*" 

12  determination — fchere©*"7 — ©j? — ea«ae-©i!-aeti©n-afe-iaw7-attit-in 

13  eqaifey7-©5?-ateafeate©j?y — ©r — ©©mm©n-4aw — right — ©r — remedy7 — or 

14  proceeding — whatever — ■for — ©r — ©n — aeeoante — ©i!-any-peraenal 

15  in5«ry-*©-©i?-deafeh-©f-atteh-empi©yee7-exeepife-aa — aaeh — rightea 

16  may — be — hereina*"teer-apeei*"ieai4y-granteed7-and-atteh-eleeteien 

17  ahaii — bind   Except  as  provided   in   section   92-212    for 

18  uninsured  employers,  and  except  as  otherwise  provided  in  the 

19  act,   an  employer  is  not  subject  to  any  liability  whatsoever 

20  for  the  death  or  personal  injury  to  any  employees  covered  by 

21  the  act.   The  act  binds   the  employee  himself,  and   in  case 

22  of   death  ahaii-bind  binds  his  personal  representative,  and 
2  3  all  persons  having  any  right  or  claim  to  compensation   for 

24  his   injury  or  death,   as  well   as   the  employer,  and  the 

25  servants   and   employees   of   such   employer,    and   those 
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1  conducting  his   business   during  liquidation,  bankruptcy  or 

2  insolvency.   The  right  to  compensation  and  medical   benefits 

3  as  provided  by  this  act  ahali  is  not  be  affected  by  the  fact 

4  that   the  injury,  occupational  disease  or  death  is  caused  by 

5  the  negligence  of  a  third  party  other  than  the  employer,   or 

6  the   servants  or  employees  of  the  employer.   Whenever  such 

7  event  ahali-aeeai?  occurs  to  an  employee  while  performing  the 

8  duties  of  his  employment  and  such  event  ahaii-be   i_s   caused 

9  by  the  act  or  omission  of  some  persons  or  corporations  other 

10  than  his  employer,   or  the  servants  or  employees  of  his 

11  employer,  fehen-aaeh  the  employee,  or  in  case  of   his   death 

12  his   heirs   or  personal  representative  shall,  in  addition  to 

13  the  right  to  receive  compensation  under   this   act,   have   a 

14  right   to  prosecute  any  cause  of   action  he  may  have  for 

15  damages   against   such  persons  or  corporations.    Pajftehes? 

16  provided? — that — wheneveif-aaeh  However,  if  an  employee  ahaii 

17  receive  receives  an  injury  while  performing   the   duties   of 

18  his   employment  and  aaeh  the  injury  or  injuries,  so  received 

19  by  aaeh  the  employee,  are   caused  by  the   intentional   and 

20  malicious   act  or  omission  of  a  servant  or  employee  of  his 

21  employer,  fehen-aaeh  the  employee,  or  in  case  of   his   death, 

22  his  heirs  or  personal  representatives,  shall,  in  addition  to 
2  3  the   right   to   receive   compensation  under   the  Workmen's 

24  Compensation  Act,  have  a  right  to   prosecute   any  cause   of 

25  action   he  may  have  for  damages  against  aaeh  the  servants  or 
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1  employees   of   his   employer,   causing   sueh    the    injury. 

2  Provided? — that-the-empioyer-or-insurer-shaii-be-entitied-t© 

3  *"uii-subr©gati©n-*"©r-aii-e©mpensati©n-and-bene«"its — paid — or 

4  te — be — paid-under-this-aetj-exeept-as-otherwise-provided-in 

5  this — seetioiiT ¥he — employer-1© — ©if — insurerxs right or" 

6  subregati©n-3haii-be-a-r"irat-lien-©n-sueh-elaim7-3udgment-©r 

7  reeeveryr ¥he — empioyee — shaii — institute-sueh-third-party 

8  aer.i©n-ar"ter — giving — the — employer — or — insurer — reasonable 

9  notice — ©i" — his — intention — tee — institute — sueh — third-party 

10  aetion-r — ¥he-empi©yee-may-reqttest-that-aueh — insurer — pay — a 

11  proportionate share — of — the — reasonabie — eost-r — including 

12  attorneys-1—  reesT-of-such-third-party — aetionr ¥he — insurer 

13  may — elect-not-to-participate-in-the-coat-of-the-third-party 

14  aeti©n7-but-as-sueh-eieeti©n-i3-made-the — insurer — shali — be 

15  deemed-te-have-waived— fifty-percent— (59%7—or-its-subregation 

16  rights — granted — by-the-seetionr — Providedr-howevery-that-i*" 

17  an-employee-refuses-or-fails-to-institute-sueh-aetion-within 

18  one— fi7—  year-*rom — the — date—©* — injury? — the — employer — ©r 

19  insurer — may — institute — sueh-third-party-aeti©n-in-his-name 
2  0  and-for-his-benefit-or-that-of-his-personal — representativeT 

21  i€ — the — empioyee — or-his-personai-representative-institutes 

22  sueh-third-party-aetiony-he-shaii-be-entitied — t© — at — ieast 
2  3  one-third — -ti/37- — °* — fefte — amount — recovered — by-^udgment-or 

24  e©mpr©mise-settiement-iess-his-pr©p©rti©nate — share — of — the 

25  reasonabie — eostsr — ineiuding — att©rneysx-rees7— in- the-event 
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1  the-amoant-©*"-reeovery-is-insa*'*'ieient-t©-pr©vide — him — wtth 

2  that — am©ant-after-payment-©f-aabr©gati©nT — £n-the-event-the 

3  employer-or-insarer-institates-saeh-third-party — aetionT — he 

4  shall — pay — to-the-employee-any-amonnt-reeovered-by-^adgment 

5  ©r-settlement-whieh-is-in-exeess-er'-the-amoants-paid — or — to 

6  be-paid-ander-thia-aet-an-employer-'-s-or-insarer-'-s-reaaonable 

7  e©9t9 — ana — attorneya-1- — leesr Nothing — contained — in — this 

8  seetion-shall-prevent-the-employer-or-inaarerT-inelading-the 

9  division — of — wojfkmenx9— eompensationj — from — entering — into 

10  compromise — agreements — in-settlement-ef-eabregation-rightST 

11  ir'-death-resalts-rrom-the-in^ary — or — oeeapationai — diseasey 

12  the — employer-shall-have-a-right-or'-aetion-against-the-third 

13  party-r'or-reeovery-er'-any-amoant-paid-ander — this — aetr — and 

14  saeh — right — ©*" — aetion-shall-be-in-addition-to-any-eaase-ot 

15  aetion-by — the — heira — or — peraonai — representative — of — the 

16  deeeaaedT 4n-the-event-that-the-amoant-©*-e©mpenaati©n-and 

17  benefita-payabie-ander-thia-aet-ahaii-not — have — been — rally 

18  determined — at — the — time — aaeh — employee — or — his — heira-or 

19  personal-representativey-or-the-employer-or — inaarery — ahaii 

20  receive — settlement — of-hia-aetion7-proseeated-as-aforesaidT 

21  then-the-division-shaii-determine-what — proportion — ©# — aaeh 

22  settlement — shall — be — allocated — ander-aabrogation-and-aaeh 
2  3  determination-may-be-appealed-aa-any-other-determination — of 

24  the-division-r" 

25  Section  3.   There   is   a   new   R.C.M.   section  numbered 
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1  92-204.2  that  reads  as  follows: 

2  92-204.2.   Subrogation.   (1)  If  an  action  is  prosecuted 

3  as  provided  for  in  section  92-204.1,  the  insurer  is  entitled 

4  to  subrogation  for  all  compensation  and  benefits  paid  or   to 

5  be   paid  under   the  workmen's  compensation  act,  except  as 

6  otherwise  provided  in  this  section.   The  insurer's  right  of 

7  subrogation  shall  be  a  first  lien  on  the  claim,  judgment,  or 

8  recovery. 

9  (2)   If   the  employee   is  going  to  institute  the  third 

10  party  action,  the  employee  shall  give  the  insurer  reasonable 

11  notice  of  the  intention  to  institute  the  action. 

12  (a)   The  employee  may  request  that  the   insurer  pay   a 

13  proportionate   share  of   the  reasonable  cost,   including 

14  attorneys'  fees,  of  the  action. 

15  (b)   The  insurer  may  elect  not  to   participate   in   the 

16  cost  of   the  action.   If  this  election  is  made,  the  insurer 

17  is  considered  to  have  waived   fifty  percent   (50%)   of   its 

18  subrogation  rights  granted  by  this  section. 

19  (c)   If   the   employee  or   the   employee's   personal 

20  representative   institutes   the  action,   the   employee   is 

21  entitled  to  at  least  one  third  (1/3)  of  the  amount  recovered 

22  by   judgment  or   settlement   less   a  proportionate  share  of 

23  reasonable  costs  including  attorneys'  fees,  if  the  amount  of 

24  recovery  is  insufficient  to  provide  the  employee  with  that 
2  5  amount  after  payment  of  subrogation. 
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1  (3)   If   an   employee  refuses  or  fails  to  institute  the 

2  third  party  action  within  one  (1)   year   from  the  date  of 

3  injury,   the  insurer  may  institute  the  action  in  the  name  of 

4  the  employee  and  for  his  benefit  or   that  of  his   personal 

5  representative.    If   the   insurer  institutes  the  action,  he 

6  shall  pay  to  the  employee  any  amount  recovered  by   judgment 

7  or   settlement  which  is  in  excess  of  the  amounts  paid  or  to 

8  be  paid  under  the  act  after  the  insurer's   reasonable  costs 

9  including  attorneys'   fees   for  prosecuting  the  action  have 

10  been  deducted  from  the  recovery. 

11  (4)   An  insurer  may  enter  into  compromise  agreements  in 

12  settlement  of  subrogation  rights. 

13  (5)   If  death  results  from  the  injury  or   occupational 

14  disease,   the   insurer  may  sue  a  third  party  for  recovery  of 

15  any  amount  paid  under  this  action,  and  such  an  action   shall 

16  be   in   addition   to  any  action  by   the  heirs  or  personal 

17  representatives  of  the  deceased. 

18  (6)   If  the  amount  of  compensation  and  other  benefits 

19  payable   under  the  act  have  not  been  fully  determined  at  the 

20  time  the  employee  or  his  heirs  or  personal   representatives, 

21  or   the   insurer   have   settled  in  any  manner  the  action,  as 

22  provided  for  in  this  section,  the  division   shall   determine 

23  what  proportion  of  the  settlement  shall  be  allocated  under 

24  subrogation.   The  division's  determination  may  be   appealed 

25  as  any  other  determination  of  the  division. 
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1  Section  4.   There  is   a   new  R.C.M.   section   numbered 

2  92-212  that  reads  as  follows: 

3  92-212.   Uninsured   employer's   fund.    (1)   There   is 

4  created  an  uninsured  employer's  fund.   The  purpose  of   this 

5  fund   is   to   pay  to  an  injured   employee  of  an  uninsured 

6  employer,   the   same  benefits   such  employee  would   have 

7  received   if   the  employer  had  been  properly  enrolled  under 

8  compensation  plan  no.   1,   2,   or   3.    The   division   shall 

9  administer   the   fund   and   shall  pay  all  proper  benefits  to 

10  injured  employees  of  uninsured  employers. 

11  (2)   The  fund  shall  be  funded  in  the  following  manner: 

12  (a)   The  division   shall   require   that   the  uninsured 

13  employer  pay  to  the  fund  a  penalty  of   either  double   the 

14  premium  amount  the  employer  would  have  paid  on  the  payroll 

15  of  the  employer's  employees  in  this  state   if   the   employer 

16  had  been  enrolled  with  compensation  plan   no.   3  or  one 

17  thousand  dollars   ($1000),   whichever   is   greater.  In 

18  determining   the  premium  amount  for  the  calculation  of  the 

19  penalty  under  this  subsection,  the  division   shall   make   an 

20  assessment  on  how  much  premium  would  have  been  paid  on  the 

21  employer's  past  three  year  payroll  for  periods  within   the 

22  three   (3)   years   when   the   employer  was  uninsured,  but  an 

23  assessment  prior  to  July  1,  1975,  may  not  be  made;  and 

24  (b)   The  fund  shall  receive  from  an  uninsured   employer 
2  5  an  amount   equal   to  all  benefits  paid  or  to  be  paid  to  an 
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1  injured  employee  of  the  uninsured  employer.   If  an  uninsured 

2  employer  refuses   to  make   the  payments  to  the  fund,  upon 

3  demand,  the  sum  may  be  collected  for  the  fund,   as   provided 

4  for   in   this   section,   by  the  division  through  suit.   The 

5  division  may  compromise  with  an  uninsured   employer   the 

6  amount  due  the  fund  under  this  section. 

7  (c)   The   fund   shall   also  be   funded   from  the  state 

8  general  fund  for  payment  of  benefits  as  provided  for  in  this 

9  section.   However,  any  amounts  collected  under   subsections 

10  (2) (a)   or   (2) (b)   of  this  section  shall  be  expended  before 

11  any  general  fund  appropriations  are  expended. 

12  (3)   Proper  surpluses  and  reserves  shall   be   kept   for 

13  the   fund.   The  board  of  investments  shall  invest  the  moneys 

14  of  the  fund.   The  cost  of  administration  of  the   fund   shall 

15  be  paid  out  of  the  money  in  the  fund. 

16  (4)   All   appropriate   provisions   in   the  workmen's 

17  compensation  act  apply  to  the  fund  in   the   same  manner   as 

18  they  apply  to  compensation  plans  no.   1,  2,  or  3. 

19  (5)   When  the  division  discovers  an  uninsured  employer, 

20  the  division  shall  order  the  employer  to  cease  operations 

21  until  a  proper  election  has  been  made  by  the  employer  to  be 

22  bound  by   a   compensation   plan.    An  employer  who  does  not 
2  3  comply  with  the  division's  order   to  cease  operations   is 

24  guilty  of  a  misdemeanor. 

25  Section  5.   Section   92-435,  R.C.M.  1947,  is  amended  to 
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1  read  as  follows: 

2  "92-435.   Insurer   defined.    "Insurer"   means    any 

3  inaaranee — eempany — aathosfiaed — to-tranaaet-baaineaa-in-thia 

4  atate-±naar±ng-any-empi©yej? — ander — thia — aet — and — ineiadea 

5  indaatriai — inaaranee — aee©ant-ereated-by-thia-aet7-kn©wn-aa 

6  the-iIatate-^andT'u  an  employer  bound  by  compensation  plan  no. 

7  1,   an   insurance   company   transacting   business   under 

8  compensation  plan  no.   2,  the  industrial  insurance  account 

9  under  compensation  plan  no.  3,  and   includes   the   uninsured 

10  employer's  fund  provided  for  in  section  92-212." 

11  Section  6.   Section   92-614,  R.C.M.  1947,  is  amended  to 

12  read  as  follows: 

13  "92-614.   Who  liable  for  injuries  under   the  different 

14  piana of   act   and   in  what  amounts,   extraterritorial 

15  application  and  reciprocity.  (1)  Every  empieyer — who — ahai4 

16  beeeme beand by and anbjaet — to — the — previaiona — of 

1 7  eompenaatien-pian-namber-ene— fi^T — and — every — employer — and 

18  inaarer — who — ahaii — beeome — boand — by — and — aabjeet — to- the 

19  proviaiona-ef-eompenaation-pian — nanber — two — iiij-j — and — the 

20  indaatriai — aeeident — fand-where-the-empioyer-of-the-in^ared 

21  empieyee-haa-beeome-boand-by-and-aab^eet-to — the — proviaiena 

22  of — eompenaatton-pian-NoT-ay  insurer  shall  be  liable  for  the 

23  payment  of  compensation  in  the  manner  and   to   the  extent 

24  hereinafter   provided   to   an  employee  of  an  employer  it 

25  insures  who  haa-eieeted-to-eome — ander — thia — aet7 — and — who 
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1  shaii-*eeeive  receives  an  injury  arising  out  of  and   in   the 

2  course  of  his  employment,  ory  in  the  case  of  his  death  from 

3  such  injury,  to  his  the  employee's   beneficiaries,   if   any? 

4  o»7 — i* — n©ne7-fe©-his-ma5©i?-elependenfeS7-if-any?-©i?7-i£-nene7 

5  t©-his-min©j?-depen«enfeS7-i^-any . 

6  (2)   If  a  workman  employed  in  this  state  who  is  subject 

7  to  the  provisions  of  this  act  temporarily  leaves   the   state 

8  incidental  to  that  employment  and  receives  an  injury  arising 

9  out  of  and  in  the  course  of  such  employment,  the  provisions 

10  of  this  act  shall  apply  to  such  workman  as  though  he  were 

11  injured  within  this  state. 

12  (3)   If   a  workman  from  another  state  and  his  employer 

13  from  another  state  are  temporarily  engaged   in  work  within 

14  this  state,  this  act  shall  not  apply  to  thenu_ 

15  (a)   if   the   employer   and   employee   are  bound  by  the 

16  provisions  of  the  Workmen's  Compensation  Law  or  similar   law 

17  of   such  other  state  which  applies  to  them  while  they  are  in 

18  the  state  of  Montana,  and 

19  (b)  if  the  Workmen's  Compensation  Act  of  this  state   is 

20  recognized  and  given  effect  as   the  exclusive  remedy  for 

21  workmen  employed   in   this   state  who   are   injured  while 

22  temporarily  employed  in  such  other  state. 

23  (4)   A  certificate   from  an  authorized  officer  of  the 

24  workmen's   compensation   department   or   similar   agency   of 

25  another   state   certifying   that   an   employer  of  such  other 
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1  state  is  bound  by  the  Workmen's  Compensation  Act  of   the 

2  state  and   that  its  act  will  be  applied  to  employees  of  the 

3  employer  while  in  the  state  of  Montana  shall  be  prima   facie 

4  evidence  of   the  application  of  the  Workmen's  Compensation 

5  Law  of  the  certifying  state. 

6  (5)   The  ±nel«ateiria4-aee±dente--b©aj?d-shaii-have-attfeh©rttey 

7  division  may,  with  the  approval  of  the  governor,   tea   enter 

8  into  agreements  with  workmen's   compensation  agencies  of 

9  other  states  for  the  purpose  of  promulgating  regulations  not 

10  inconsistent  with  the  provisions  of  this  act  to  carry  out 

11  the    extraterritorial   application   of   the   workmen's 

12  compensation  laws  of  the  agreeing  states." 

13  Section  7.   Sections  92-201,  92-203,  92-205,   92-207.1, 

14  92-203,    92-209,   92-210,   92-211,   92-1102,   92-1116,   and 

15  92-1117,  R.C.M.  1947,  are  repealed. 

-End- 
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APPENDIX  F 


1  BILL  NO. 

2  INTRODUCED  BY 


3 

4  A  BILL  FOR  AN  ACT   ENTITLED:    "AN   ACT   PROVIDING   FOR   THE 

5  PAYMENT   OF  A  WORKMEN'S  COMPENSATION  CLAIMANT'S  ATTORNEY  AND 

6  WITNESS  FEES  IN  CERTAIN  CASES." 
7 

8  BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

9  Section  1.   Payment  by  employer  of  fees  for  claimant's 

10  legal   services  and  witnesses.    (1)    If  an   employer  or 

11  insurer  pays  or  tenders  payment  of  compensation  under  Title 

12  92,   but  controversy   relates  to  the  amount  of  compensation 

13  due,  and  the  settlement  or  award  is  greater  than  the  amount 

14  paid  or   tendered  by  the  employer  or  insurer,  a  reasonable 

15  attorney's   fee  as   established  by   the  division  or  the 

16  workmen's   compensation   judge   if   the  case   has  gone  to  a 

17  hearing,  based  solely  upon  the  difference  between  the  amount 

18  settled  for  or  awarded  and  the  amount  tendered  or  paid,   may 

19  be  awarded  in  addition  to  the  amount  of  compensation. 

20  (2)   When  an  attorney's   fee   is   awarded  against  an 

21  employer  or  insurer  under  this  section  there  may  be   further 

22  assessed  against  the  employer  or  insurer  reasonable  costs, 
2  3  fees,  and  mileage  for  necessary  witnesses  attending  a 
2  4  hearing  on  the  claimant's  behalf.  Both  the  necessity  for 
2  5  the  witness  and  the   reasonableness  of   the   fees  must  be 
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1  approved  by   the  division  or   the  workmen's  compensation 

2  judge. 

-End- 
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